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JUDGE DAVENPORT: The hearing in the ﬁ
matter of docket number AO-166-A77; DA-08-06
will come to order.

My name is Judge Davenport. I was
asked to preside over this hearing for the
next couple of days.

This hearing was called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended, in the
applicable rules of practice and procedure
of governing the formulation of marketing
agreements and marketing orders.

The purpose of today's hearing is to
receive evidence with respect to the
economic and marketing conditions which
relate to the proposed amendments, and any
appropriate modifications thereof to the
tentative marketing agreement and to the
order.

Evidence will also be taken to
determine whether emergency marketing
conditions exist that would warrant omission
of a recommended rule of decision under the

rules of practice and procedure.
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The proceedings today are going to be E
recorded. We have Ms. Rogers with us to
help us do that.

Ms. Rogers, at this time would you
raise your right hand.

(Whereupon, the court reporter was
sworn to faithfully record the proceedings.)

JUDGE DAVENPORT: Very well. Just a
couple of administrative announcements if I
might.

The restrooms are located to your
immediate right outside the door under the
exit sign.

For those of you having rooms here at
the Westin, your room key allows you access
to the facility; if not, there's a code
which is posted to the right of the door.
Tt's 1247 star. I am informed that that
code works, so that will take care of that
particular problem.

I would ask at this time that you turn
your cell phones either to silent or to
vibrate. Certainly if you need to take a

call, please, if you would make sure that
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it's done in such a way that it does not ﬁ
disturb the proceedings or the people around
you.

At this time I would like to ask

Mr. Stevens to introduce the people who are
at his table, or at the table with him, and
then I'll go around the room for those who
have particular interests in the proceedings
today.

MR. STEVENS: Thank you, Your Honor.

My name is Garrett B. Stevens. I'm an
attorney with the Office of General Counsel
at the U.S. Department of Agriculture. My
office --

(Microphone problems.)

MR. STEVENS: Garrett B. Stevens,
Office of General Counsel, U.S. Department
of Agriculture. My office is in Washington,
D.C.

I'1ll let the other employees and people
from the department identify themselves for
the record.

MS. TAYLOR: Erin Taylor, USDA

AMS/Dairy Programs.
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MR. RICHMOND: I'm Bill Richmond, USDA ﬁ
AMS and Dairy Programs also.

MR. JABLONSKI: Gary Jablonski, USDA
Dairy Programs.

MR. CARMAN: Clifford Carman, Dairy
Programs, USDA.

MR. STEVENS: Just for the record,
there are -- there's at least one marketing
administrator here, if not more, and they're
available to assist the participants in the
hearing.

We have copies of various exhibits in
the back of the room, I think the hearing
notice and other documents that would be
helpful to the parties.

And most of the people here know who
they are. I don't know that we need to
identify them, but they are here and
available to assist.

JUDGE DAVENPORT: Very well.

Mr. Beshore?

MR. BESHORE: My name is Marvin

Beshore. I'm an attorney at 130 State

Street, Harrisburg, Pennsylvania.
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I'm representing the cooperative ﬁ
proponents of Proposal One: Michigan Milk
Producers Association, Foremost Farms U.S.A.
Cooperative, Dairylea Cooperative, National
Farmers Organization, and Dairy Farmers of
America.

JUDGE DAVENPORT: You want to introduce
any other individuals with you?

MR. BESHORE: With me who will be the
primary witness for the proponents is Elvin
Hollon from Dairy Farmers of America.

JUDGE DAVENPORT: Very well. Anyone
else at that area? Mr. Yale?

MR. YALE: Benjamin F. Yale, Yale Law
Office, 527 North Westminster Street,
Waynesfield, Ohio, and I'm here on behalf of
Continental Dairy Products, Inc. and Select
Milk Producers.

JUDGE DAVENPORT: Very well.

Mr. Vetne?

MR. VETNE: My name is John Vetne,

V-E-T-N-E. I'm an attorney at Red Sox Lane,

Raymond, New Hampshire. I represent United

Dairy in this proceeding.
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JUDGE DAVENPORT: Mr. English?

MR. ENGLISH: My name is Charles
English with the law firm of Thelen, Reid,
Brown, Raysman & Steiner, at 701 Eighth
Street Northwest in Washington, D.C.,

20001.

I'm here representing three entities:
Dean Foods Company, National Dairy Holdings,
and Prairie Farms Dairy, Inc.

We will have witnesses, Evan Kinser for
Dean Foods, Mike Meyer for National Dairy
Holdings, and Carl Conover.

JUDGE DAVENPORT: Very well. Is there
anyone else that would like to introduce
themselves at this time?

MR. HITCHELL: My name is John
Hitchell. My last name is spelled
H-I-T-C-H-E-L-L. I'm with Kroger Company,
1240 State Avenue, Cincinnati, Ohio. And
I'1l be testifying in opposition to the
proposal.

JUDGE DAVENPORT: Very well. If
there's no one else that wishes to introduce

themselves at this time, Mr. Stevens, are
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you ready to proceed? h

MR. STEVENS: I am, Your Honor. We
have given the reporter originals and copies
of certain documents that we would like
entered in to the record. We've also given
copies to Your honor. There are copies
available I believe at the back of the room
for use of the parties.

The first one I believe is the notice
of hearing which we would like marked as
Exhibit 1.

JUDGE DAVENPORT: Very well. It will
be so marked.

(Whereupon, Exhibit Number 1 was marked
for identification.)

MR. STEVENS: The second document is a
press release noticing the hearing of the --
noticing the hearing, and that we would like
marked as Exhibit 2.

JUDGE DAVENPORT: So marked.

(Whereupon, Exhibit Number 2 was marked
for identification.)

MR. STEVENS: There then is a

certificate of mailing, which is a document
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issued by the Department of Agriculture h
dated July 24, 2008 that evidences enclosed
certificate of mailing for the notice of
hearing. We would like that marked for
identification as Exhibit 3.

JUDGE DAVENPORT: So marked.

(Whereupon, Exhibit Number 3 was marked
for identification.)

MR. STEVENS: The last one in this
series we would like marked as Exhibit 4 is
a determination re mailing of notice of
hearing that is dated July 24, 2008 and is
signed by David Z. Walker, market
administrator. We would like that marked as
Exhibit 4.

JUDGE DAVENPORT: May I have the --

MR. STEVENS: I misspoke there. Let me
correct the record.

JUDGE DAVENPORT: The determination
goes with the certificate of mailing, which
I have marked as Exhibit Number 3.

MR. STEVENS: Exactly.

JUDGE DAVENPORT: Exhibit Number 4 I

have as a certificate of officials notified.
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MR. STEVENS: Exactly.

(Whereupon, Exhibit Number 4 was marked
for identification.)

MR. STEVENS: So now the record
correctly reflects there are four documents,
one is a two-page document, and the last
one, Number 4, is a certificate of officials
notified. That's signed by the docket clerk
at the Department of Agriculture and
evidences what she has done with the
certificate of officials notified.

JUDGE DAVENPORT: Okay. Those four
exhibits have been marked as indicated. Is
there an objection to the receipt in to
evidence at this time?

Very well. They'll be admitted in to
evidence as Exhibits 1 through 4
respectively.

MR. STEVENS: Now, there are —-- we do
have four witnesses that we would like to
present, Your Honor. This is in the area of
information, statistical data primarily,
that has been asked for by participants in

the hearing and have been prepared by
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various market administrators offices. We ﬁ
have witnesses to present these
compilations, and we're prepared to do that
at this time.

JUDGE DAVENPORT: Very well. You want
to call your first witness?

MR. STEVENS: Certainly, Your Honor.
Sharon Uther.

JUDGE DAVENPORT: Raise your right
hand.

THE WITNESS: (Complies.)

JUDGE DAVENPORT: Do you swear oOr
affirm the testimony you are about to give
during this hearing shall be the truth, the
whole truth, and nothing but the truth, so
help you God?

THE WITNESS: Yes.

JUDGE DAVENPORT: Please be seated. If
you would, tell the court reporter your
name, and if you would spell it for her.

THE WITNESS: Sharon R. Uther,
S-H-A-R-O-N, R., U-T-H-E-R.

MR. STEVENS: Good morning, Sharon.

THE WITNESS: Good morning.
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SHARON UTHER, ;g
of lawful age, as having been duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
BY MR. STEVENS:
Q Why don't you describe for the record by
whom you are employed.
A The Mideast Market Administrator's
Office.
And where 1is that located?

Brunswick, Ohio.

LGN @)

How long have you worked in that office?

A IT've been with the Market
Administrator's Office for 29 years.

Q And what primarily are your duties in
the Market Administrator's Office?

A I supervise the pool computation,
statistical releases, the monthly bulletin, and
producer data.

Q Have you testified in federal milk
market order hearings before?

A Yes, I have.

Q Have you presented compilations 1in

previous hearings?
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A Yes, I have.

Q In conjunction with this hearing did you

A Yes.

Q And you prepared that information?

A Yes.

Q And you brought it with you today?

A Yes, I have.

Q You have a copy of it in front of you?
A Yes.

MR. STEVENS: Your Honor, this is a
multipage document that doesn't have
numbers, but it's a rather thick document
with tables -- with a letter of the request
for information with tables, with maps,
colored reproductions, which we would like
marked for identification as Exhibit 5.

JUDGE DAVENPORT: So marked.

(Whereupon, Exhibit Number 5 was marked
for identification.)

0 Now, to start out with, this was
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offices there in the Market Administrator's Office? h

A Yes.

Q So you received a request -- the first
page of the document 1s the request, 1s it not?

A Yes.

0 And the market administrator, David
Walker, received that from Elvin Hollon?

A Yes, he did.

Q And it's dated -- it speaks for itself,
certainly. And that -- you tried to fulfill the
request -- with the documents following the letter you

tried to fulfill that request?

A Yes.

Q And that's what the documents following
represent?

A Yes, they do.

Q Okay. Now, briefly could you just go
through the documents and describe what's there and
maybe give an example of each document just so for the
parties they'll know -- I know there are milk experts
here, a lot more expert than I am, but for anyone, a
farmer, dalry farmer or someone else who's here, could

you Jjust go through sort of page by page and describe

briefly what documents you have prepared.
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A Okay. The first table that we have is a ﬁ

table listing pool distributing plants broken down by
regions that were defined by DFA in their request.

We're showing these plants by their
location, the county, the differential, the current
differentials at each plant. The three regions are
the Northwest, Northeast, and Southern region.

And when you go to the map following
the table, there's a color-coded map with the numbers
that correspond to the table for each distributing
plant in the three different regions.

Q Okay. So the first two pages and the
map following work together --

A Yes.

Q -— to describe the situation. And this
is for April of 20087

A Yes.

Q And this was prepared by you, your
office?
A Yes, it was.
Q And it comes from your records?
A Yes.
Q Most of this I guess i1s somewhat public

knowledge, 1s it not?
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A Yes, 1t is. x

Q Continue, please.

A Okay. Then for the DFA request number
two there's a table of the milk production in lake
states by pool status. And they define or identify
the lake states as Michigan, Indiana, Ohio,
Pennsylvania, and New York.

And we have shown those on this table
by state, the county, showing their FIPS code, current
class differential, and then by the milk, whether it
was pooled Order 33, normally pooled Order 33 but not
pooled, and that milk pooled in other order. And this
1s production data, and then there's a column showing
the total also, and we have tables for May 2003 and
2007.

0O All right. And there's a footnote there
that says restricted data. Could you describe what
that means for the record.

A If there i1s less than three producers 1in
a county, we cannot show that by itself. So those
counties would be included in other. At the bottom of
each state there's an other category.

Q Okay. That would be the last entry, for

any one of these states there's an entry for other?
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A Right. x

0 And this is to protect the
confidentiality of the information of the handlers?

A Yes. And the producers.

0O And the producers.

A Then following the tables there are maps
that show the marketings in a chromatic map. The top
map on the page 1s all milk marketings, and the bottom
half would be just the Order 33 milk marketings.

And it's showing that production data
color-coded by county, and you can see in the table
the different levels. And we have maps corresponding
to the tables for May 2000, 2003 and 2007.

Q And so 1in the same way as the previous

-- as your previous testimony, these documents

interrelate —--
A Yes.
Q -— using the tables and the maps?
A Yes.

Q Okay. Could you continue.

A Okay. The next group of data is for the
request 3-A, and 1t 1s a map showing the supply areas
for each month of January 2007, April 2007, August,

November --
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Q Take your time. h
A August 2007, November 2007, and January
and April of 2008. We've shown the three supply area
regions in a color map. And also contained on these
maps, the top number is the bulk milk physically
received at the distributing plants located in -- the
Northwest region is the first page you're looking at.
You have 281,952,383. And then the bottom number is
the availlable milk from farms located in that region.
And the footnote defines that as pounds
of milk produced on farms located in the Northwest
region and either pooled on the Mideast Order or
pooled on another order and delivered to those
distributing plants located in the region. So in this
example the available amount was 718,289,071.

And then the next page 1is the same type
of information for the Northeast region, and the
following page for the Southern region. And that
information 1s repeated for each of the six months.

Q Could you describe the next part of the
exhibit.
A 3-B of the request 1s a summary of the

information provided on the map pages. So for each of

the six months 1t's recapping the available milk in
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each region, the milk received at distributing plants, h
and then the difference.

So, for example, in January 2007, the
difference 1s a positive 436,336,688, Northeast, a
positive 166,044,451, and in the Southern region 1t's
a negative value of 114,359,5609.

And then there's a total line which
shows the market in total combining the three regions,
and the available milk received at distributing and
the difference. And that same information 1s repeated
for the other five months.

0 Okay. Continue.

A Okay. The next table 1s in response to
the request 4-A, and that shows the hauling distance
of the producer milk to the distributing plants by
supply region.

So 1n 20-mile increments we've shown the
amount of milk delivered in each of those 20-mile
increments by region, and in total, and at the bottom
there's a weighted average of the miles traveled for
each region.

Q Okay. Where there are dash marks, what

does that indicate?

A That there was no milk that --
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Q Zero? x

A Right. Zero i1n those regions during
those mile increments.

Q And the weighted average, briefly what
is that now? What i1s the weighted average?

A That's a weighted average of the
distance the milk traveled. Not a simple average of
the miles, but weighted by the amount of production in
each range.

0 By the volumes?

A Yes.

Q All right. And you've done that for a
number of months?

A Yes. We have done that for each of the
six months showing the pounds. And then the next part
of that regquest 1s the percent of milk as 1t travels.

And it's a cumulative percent, so you
will see, for example, 1n January 2007 the Northwest
region 7.68 percent of the milk traveled one through
20 miles, and then one through 40 miles would be
36.22, and that continues on until you reach a hundred
percent of the milk in the Northwest region traveled

300 miles or less. And, again, at the bottom is shown

the weighted average and the total pounds for each
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region. :

Q Now, Sharon, where there's no number
relating to a mileage number, that would be zero?

A Right. Because once you reach a hundred
percent, then there was no milk beyond that.

0 You know those stats better than I do,
right? I got you.

A And then we have the same information
for each of the six months requested. Then the next
table, 4-B, 1s just a summary of the weighted average
differences for each region by month. And the last
column 1s just a simple average of all of the weighted
averages for each month.

Q Okay. So you have a column there that

represents the simple averages?

A Right.
Q Then you also have -- that's a vertical
column. Then you have a horizontal series of numbers

that represent the weighted average?

A Right.

0 And all this information 1s subject to
the footnote?

A Yes.

0 Continue.
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A Okay. The next section, the map, 1s a E
response to the request 5-A. And it i1s a map of the
nonpool plants located in the Mideast market area,
along with a table that identifies the name and
location of the plants.

May 2007 was used. This was the most
recent month availlable for the producer data when we
get to the later section of it.

So on this map there are color-coded
numbers similar to the distributing plant maps, only
this 1s for nonpool plants.

Q So the map and the table following 1t

work together --

A Right.

Q -— to describe what's contained on the
map?

A Right. And those plants are listed by
state -- by city and state and county. And the next

part of that request, 5-B, shows those same plants 1in
the same area but with the Class I differential zones
displayed on the map. And 1t's color-coded with a key
for the current differential zone that those plants

are located in.

Q All right.
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A Then the 5-C part of the request adds x
the production data to the map. And this is the same
production data that's in the Mideast milk marketing
shown in the request 2-B map, but as a density map.
So one dot equals 500,000 pounds of milk.

Q Okay. One dot equals 500,000 pounds of
milk?

A Yes.

0 So, in other words, you could count them
out, the dots in a county, for example, and determine
how much milk is there by that calculation?

A Yes. And those counts are also shown
back in the 2-B request table.

Q In the 2-B request you have it
numerically?

A Right.

Q And here it's demonstrated on a map
graphically, I guess you could say?

A Yes.

Q And the last page?

A The last page is a table showing the
change in the producer milk value, producer price
differential value, and the producer price

differential using the proposed Class I differentials
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and assuming no other changes in the pool. h
So this was done for the months of
August and November of 2007, and January and April of
2008. And you'll see 1in the first column 1s the
change 1n producer milk value, the second i1s the
change 1in the producer price differential value, and
the third i1s the actual change 1n producer price
differential.

Q And these values are created by
calculations that you do in your office every month
relating to the proposal?

A Yes.

0 If I'm wrong 1n that correct me, but
that's how I understand 1it.

A Right. You just apply the proposed
changes and recalculate 1it.

Q You plug that in to your system and --

A Yes.

Q -— these are the wvalues that come out?

A Yes.

Q Do you have anything that you would like
to add to what you said about these documents? We did

go over this before the hearing certainly. Are there

any corrections that you want to add at this point to
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the documents? E

A No.

Q Now, again, these are -- this 1is
information that you prepared or was prepared pursuant
to your supervision?

A Yes.

Q And 1t comes from records from the
Department of Agriculture 1in the Market
Administrator's Office?

A Yes.

Q Is it presented -- for what purpose is
this information presented?

A In response to the reqgquest by the
proponents.

Q It's not -- it's not prepared or
presented in favor or opposed to any proposal, 1s 1it?

A No.

Q And you're not here testifying in favor
Oor against any of the proposals that were proposed by
the parties?

A No.

MR. STEVENS: That's all I have, Your

Honor. And I would ask that this document

be admitted either now or after
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cross—-examination. h

JUDGE DAVENPORT: Very well.

MR. STEVENS: Oh, let me jump in a
minute, Your Honor. We do have other
requests, so. I was reminded by my esteemed
colleague here I need to go over those and
do those all at one time and have her
cross—examined all at one time on all the
documents. Is that acceptable, Your Honor?

JUDGE DAVENPORT: It's more than
acceptable. And obviously the wisdom of
your colleague should be followed.

MR. STEVENS: That's why they don't let
me travel alone.

Q Okay. You did receive other requests?
A Yes, we did.

Q And you received requests from Dean

A Yes, we did.

MR. STEVENS: Your Honor, I have the
document which is in the back of the room
which were given copies to the reporter and
to you, which we would like to have -- it is

titled compilation of statistical data as
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requested by Dean Foods. We would like to h

have it marked as Exhibit 6.

JUDGE DAVENPORT: It will be so marked.
(Whereupon, Exhibit Number 6 was marked
for identification.)

Q Sharon, would you go through and
describe that, and I have some basic questions. Just
go through the document and describe —-- there 1is a
letter with the request, 1s there not?

A Yes, there 1is.

Q And you -- oOr as best you could, you
complied with that request?

A Yes.

Q And the documents that follow are the
documents 1n response to the request?

A Yes.

Q Would you go through them, please.

A The first table 1s a response to the
request 1-A and B where they've asked to break in the
percent of milk to each region's distributed plants.
And this 1s using the same regions as defined in the
DFA request for the same months that we used the -- in

the other DFA requests. We have January, April,

August and November of '07, January and April of '08.
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And 1f you look at the first month ﬁ
across the top columns we have delivered to the
Northwest region, and the numbers there represent --
the 97.8 would represent the milk being supplied by
the Northwest region. The .1 is the milk supplied by
the Northeast region, .67 1s milk supplied by the
Southern region, and 1.43 out of those three regions,
and that 1s what supplied distributing plants in that
region.

The next column 1is -- of that milk
delivered to the Northeast region, 13.85 was from the
Northwest, 68.28 from the Northeast, .3 from Southern,
and 17.56 from out of the area.

In the last column of that milk
delivered to Southern region distributing plants,

42 .23 percent came from the Northwest area, 28.7 from
the Northeast, 28.8 from the Southern, and .27 from
out of the area. And that information 1s repeated for
each of the five months.

The next request we were asked to show
the change in the producer price differential for
selected cities, and those cities were Battle Creek,

Michigan, Fair Oaks, Indiana, and Canton, Ohio.

And that, again, 1s for the same six
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months. And the change in the producer price ﬁ
differential in those areas would be the same as 1t 1is
in all areas, because those locations are not part of
the proposed changes. They're not located in the
Southern region of the proposed changes. So the
effect on the PPD would be the same as it 1s on the
general.

Okay. The next table for request three,
pounds of milk pooled on 33 but diverted to plants
outside the Mideast marketing area. And this data was
requested from January 2003 through the present.

And at the time we did this, June was
the most recent month that we had. So you will see in
each column for every month of the year the volume of
pounds that was diverted to plants located outside of
the Mideast area.

Q Okay. Do you have any corrections to

add to this since the time you prepared 1it?

A No.

Q Prepared by you or pursuant to your
supervision?

A Yes.

0O From records of the Department of

Agriculture in your office, the market administrators?
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A Yes. h
Q They're not prepared for or against any
proposal, are they?
A No.

MR. STEVENS: Your Honor, we have a --
let me get back to Sharon.

Q You had a supplemental request, did you
not?

A Yes, we did.

Q And you prepared documents pursuant to
that request?

A Yes, we did.

MR. STEVENS: Your Honor, I'd like that
document which has been distributed to you
and the reporter and is available in the
back of the room, I would like that marked
as Exhibit 7.

JUDGE DAVENPORT: It will be so marked.

(Whereupon, Exhibit Number 7 was marked
for identification.)

Q Sharon, could you describe that. You
got a request and you fulfilled that with the
documents attached?

A Yes. However, the first request was to
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add May 2008 to the time period covered in DFA's ﬁ
request 2-B, and that was not availlable at the time we
did this. We were not able to complete that.

Some of that information comes from
other orders, and 1t's compiled in the Kansas City
office, and not all of the other order information was
avallable.

SO number two was to add the following
months to the time period in DFA's request 3-B, and
there's a summary table of the available milk versus
the milk received at distributing plants, and adding
the months of May and June 2007 and May and June
2008. And, again, this 1s the same format as the
previous request.

Then the third request from the
supplemental was to show the allocation percentage of
the milk received at pool distributing plants by
supply region by month and year. So for the same
months included in the other requests with the
addition of the four new months, we've shown for each
region the Class I, II, III, and IV utilization
percentages of the milk received at the distributing

plants in those regions.

The last column is the total counts for
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the supply region. And at the bottom you will see the h
total pounds 1n each class and the average percent for
the distributing plants of the market. And that,
agaln, 1s repeated for each month.

Q Since you prepared these documents you
don't have any additions or corrections to add?

A No.

Q This document was prepared by you or
pursuant to your supervision?

A Yes.

0O From records of the Department of
Agriculture in the Market Administrator's Office?

A Yes.

Q Tt's not presented for or against any
proposal, 1s 1t?

A No.

Q Did you get any other requests to
prepare information?

A Yes. We did get another request from
Ben Yale.

Q Okay. And Ben sent you an e-maill,
didn't he?

A Yes.

0 The e-mail i1s attached there, and then
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the documents that respond to the e-mail as best you h
could are attached also?

A Yes.

MR. STEVENS: Your Honor, I would like
to have 1t marked as Exhibit Number §.

JUDGE DAVENPORT: So marked.

(Whereupon, Exhibit Number 8 was marked
for identification.)

Q Sharon, could you go through the
document briefly and describe what's contained.

A Yes. The first table shows the net
change 1in the blend wvalue due to the proposed change
in differentials, and the request asked for 1t 1in the
zones affected.

The first change in the zones, the 2.20
to 2.40 and the 2.20 to 2.60 we had 1t combined
because of confidentiality. So we've shown the amount
of milk in Class I, II, III, and IV in that zone, and
then the value on the II, III, and IV portion and the
total amount that would change in the blend wvalue in
the total plants located in that zone -- those two
Zones.

And then in the plants located in the $2

zone that would go to 2.15, we've shown the pounds
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utilization in I, II, III, and IV, and the ﬁ
corresponding value of the blend value change and in
total.

Then in total is the last box, and
you'll see the total net effect on the blend value by
Class II, III, and IV and the total for the market.
And this was done for the month of April, 2008.

The next table 1s the comparison of
different pool calculations using the proposed amended
differentials and comparing to the pool values. This
was done for January 2007 through April 2008.

The first section, the Class I
differential, shows the pool value of the Class I
differential, what the amended wvalue would be with the
proposed differentials, and then the difference.

The next box 1s the net producer
location adjustments showing the pool versus the
amended and what that difference would be.

And then the next column 1s the net
difference between the Class I location difference and
the producer location difference.

And then the third -- or the next box 1is

a producer price differential, what the pool

differential was, what the amended would be, and what

WWW.CINTELCORPORATION.COM E-Mail CINTELCOW@GMAIL.COM

ecf2f9eb-f2a2-4916-96ad-be1be8aefa3d



CIN-TEL CORPORATION
PH. 513-621-7723 FX. 513-621-6558

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 39;

the difference would be. h

Q The producer price differential is also
referred to sometimes as the PPD, right?

A Yes.

Q And these tables are subject to the
footnotes that appear there?

A Yes, they are. It's just an explanation
of which request --

Q And you're relating --

A -— the column is relating to.

Q Exactly. Do you have any corrections or
additions you want to add to that?

A No.

Q This was prepared by you or pursuant to
your supervision?

A Yes.

Q From records of the Department of
Agriculture and the Market Administrator's Office?

A Yes.

Q It's not presented for or against any
proposal, is it?

A No.

Q My colleague tells me we're done with

your documents.
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L MR. STEVENS: So, Your Honor, I repeat E
2 my request that they be entered in to

3 evidence either now or after

4 cross—-examination as you desire.

> JUDGE DAVENPORT : Let's wait for

6 cross. Cross-examination of this witness?

7 Mr. Beshore?

8 MR. BESHORE: For cross-examination may
o I stay at my seat, or would you prefer --

10 JUDGE DAVENPORT: I would prefer that
11 you come to the microphone, although if the
12 court reporter and everyone else can hear

13 you, we'll grant you dispensation.

14 MR. BESHORE: Good morning, Sharon.

1S THE WITNESS: Good morning.

16 MR. BESHORE: I have just a few

17 questions on your exhibits.

18 First of all, I want to thank you and
19 your staff for the work which you did for us
20 and for all the parties in preparation for
21 this hearing. It certainly is a substantial
22 amount of effort reflected.
23 CROSS-EXAMINATION
24 BY MR. BESHORE:
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Q In Exhibit 5, starting with the response ﬁ
to the DFA request 2-A, there's a column called
F-I-P-S, and it's referred to as FIPS, and I think
that's what you said in your testimony. Can you Jjust
for the record state what that is?

A That's the general FIPS code for each
county, you know, that's assigned to each county in
the country.

0 What's a FIPS code and what's the
significance?

A It's just a code used to —-- we use to
assign the Class I differential for that county.

Q Is it a county code that actually
appears in -- you know, in the CFR relating to the
differentials as well?

A Yes.

Q I would like to go to the last page of
Exhibit 5 which is response to DFA et al. request
6-A. By the way, the request, just again for
clarification, at the bottom of the page you identify
the data as a response to requests 1-A through 6-A?

A Yes.

Q Those are corresponding to the numbered

paragraph requests at Mr. Hollon's letter at the
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beginning of Exhibit 57 E

A Yes.

Q Now, looking at the response to request
©6-A, this shows changes in pool wvalues, and there are
a number of tables that were prepared in Exhibits 5
through 8 that show plus and minus numbers related to
pool values?

A Yes.

Q And I Jjust want to make sure there's no
misunderstanding about the way these values work. The
first column on -- this 1s the last page to Exhibit 5
-—- change 1in producer milk value, at least for the
months of August, November -- August, November 2007,
January and April 2008.

Is it correct that those amounts,
$297,325.29 for August 2007 represents the added new
or additional wvalue, gross value to the pool which
would be generated by Proposal One 1f 1t were adopted?

A Yes.

Q Okay. So that any time in any of these
tables where you see negative numbers with respect to,
you know, pool calculations, producer price

differential calculations, those negative numbers do

not reflect that the proposal will -- they don't mean
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the proposal 1s going to take away money, they just h
are numbers that are the product of the pool
calculations themselves?

A Yes.

Q And not to get too complicated about the
way location differentials, the location values work
themselves through the pool, but they're really just a
product of where your zero zone 1n the market area 1is,
are they not?

A Yes. It's either added or subtracted
from the zero zone.

0 So in Order 33, the zero zone 1is where?

A The Cleveland area, which is a $2
differential.

0 The $2 differential is the zero zone?

A Yes.

Q So hypothetically 1f the zero zone was
further out, was in the 1.80 zone, jJust 1f the order
happened to be written that way, the numbers would
show as -- the negative numbers in producer price
differential value would show as greater or lesser,
even though there was no real change in the dollars in

the pool; 1is that correct?

A Yes.
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Q Okay. And 1f the zero zone happened to H
be in the Southern side, they'd be affected the other
way, even though the total dollars really aren't any
different?

A Right.

Q And, 1n essence, 1n response to what
Exhibit 6-A shows is that in each month -- well,
taking the four months that were sampled here, the
proposals would add nearly or just over $300,000 in
gross value to the pool in --

A Yes.

0 Now, I'd like to turn to Exhibit 6, the
last page. And I think there i1s a simple correction
here, at least on the one I have, that we ought to
make for the record.

The column -- the one -- two —-- three --
the fourth column of years, on my exhibit 1t said 2005
which repeated --

A I'm sorry. Which one was that?

Q Exhibit 6, the last page.

A Oh.

Q It's Dean Foods request three. I'm just

looking at the year.

A You're right. There's —-- that should
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have been 2006. ﬁ
Instead of two years of 20057
Yes.

The second one 1n seguence?

=R O @

Yes.

Q Okay. Now, just while we're on that
page, I note that those volumes have declined from
2005 to 2006 and 2006 to 2007.

Did the pooling provisions of Order 33
change because of prior hearings, changes which were
effective during that time period?

A Yes. We had changes that changed the
pooling. If milk was depooled as 1t came back on the
market. We have the 150 percent provision now.

Q And some of the requirements of pooling,
the performance requirements for the pool were changed
as well?

A Yes.

MR. BESHORE: Thank you. That's all
the questions I have.
JUDGE DAVENPORT: Other cross of this
witness? Mr. English?
MR. ENGLISH: Good morning. My name 1is

Charles English. I represent Dean Foods
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Company, National Dailry Holdings, also known ﬁ

as NDH, and Prairie Farms Dairy, Inc.

Ms. Uther, I, too, want to start with a
thank you for the tremendous amount of work
that was done on behalf of everybody, but
especially Dean Foods because they made a
request.

CROSS-EXAMINATION
BY MR. ENGLISH:

Q I want to ask a few questions about the
process. The request number five from Dairy Farmers
of America 1is dated July 31, 2008. That's the first
page behind the title page, Exhibit 5, correct?

The written request by Dairy Farmers of
America, literally the first page of their actual
request which 1s after the title of Exhibit Number 5,
that request was formally made on July 31, 2008,
correct?

A Yes.

Q Would 1t be failir to say that your office
had some discussions with Dairy Farmers of America and
others prior to July 31 about data, and this was

simply the formal request that had come in?

A This was a formal request from the
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hearing, but we also had a request from them last fall h
for some data which they referenced in their hearing
request that you will see where they requested data
prior to the hearing request.

Q That request for a hearing that you just
referenced 1s not part of Exhibit 5 or any of the
documents you've submitted, correct? The actual
request for a hearing you Jjust referenced 1in answer to
my question?

A Right. Right.

Q But you'wve seen that request, correct?

A Yes. But DFA did reference 1t 1in their
request, 1n the second paragraph of their request.

0 What are you looking at now?

A The DFA request that's dated July 31,
2008, and the second paragraph as shown on attachment
one which was submitted with our hearing request, 1s
where they define the regions.

Q Right. Now, was the hearing request
originally submitted on or about June 6, 2008, to your
knowledge?

A T believe so. Let me find the exact

date. Yes.

MR. ENGLISH: Your Honor, I've handed a
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document to -- I'll hand out more copies, E
but I've handed a document to general
counsel and to Mr. Beshore of a letter dated
June 6, 2008, and I'd like to also hand a
copy to the witness and to you with your
permission. How many copies will I need for
the court reporter, Your Honor?

JUDGE DAVENPORT: Four. You can give

her what you have now and --

10 MR. ENGLISH: I have plenty. I have

11 other copies for the parties.

12 Q Ms. Uther, could you identify very

13 quickly what I've handed you.

14 A You've handed me a request for a hearing
15 upon amendments to Federal Order 33, 7 C.F.R. 1033,

16 written to Dana Coale from Marvin Beshore.

17 Q Dated June 6, 20082

18 A Yes.

19 Q Is this the letter to which you were

20 just referring a few moments ago?

21 A Yes. That's the -- I assume that's what
22 Elvin was referring to in his data request.

23 Q Have you seen this document before?

24

A Yes.
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MR. ENGLISH: I'd like to have this |
document marked, Your Honor.

JUDGE DAVENPORT: This will be marked
as Exhibit 12. The reason it's marked
Exhibit 12 is I premarked certain of the
other statistical data and I want to keep
it all --

MR. STEVENS: Your Honor, may I just
say, this document is on the website of the ;
USDA. It's available to the public on the ﬁ
website as part of the documents concerning ;
this hearing. :

MR. ENGLISH: But that doesn't make it ;
a part of the record. |

MR. STEVENS: It does not. I just
noted for the record that it's on the
website.

MR. ENGLISH: And I'm happy, Your
Honor, to accommodate that numbering
system. That makes sense.

(Whereupon, Exhibit Number 12 was
marked for identification.)

Q So in preparation for this June 6
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moments ago and to paragraph two, the proponents h
actually made a request for data in the fall of 2007,
correct?

A Yes.

Q Is there any data, to your knowledge,
that was requested in the fall of 2007 that was not a
part of the data that is the formal request of July
317

A I don't recall that there was.

Q Following the request for data in the
fall of 2007 leading up to the June 6 letter from
Mr. Beshore, were there any other requests for data
from the proponents?

A T don't think so.

0 Between June 6, 2008 when this letter
was submitted and July 31 when the formal request that
1s part of Exhibit 5 came in, were there any other
requests for data, oral or in writing from the
proponents?

A I don't think so, not up until this
request.

Q Was there any discussion ahead of the

formal request of July 31 of which months your office

was capable of preparing 1n response to inquiries?
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A Yes. We did discuss with them, you h
know, the time constraints and that, 1in order to try
to provide numerous months.

Q Was there any discussion regarding data
that could or could not be provided for any month
after June -- after April 2008, that is to say, May or
June 20087

A We did provide May and June 2008 for the
Dean request.

Q Except not in response to the very first
request and the supplemental request for May of 2008,
correct?

A Right. And as I stated before, that was
not available due to the other order information we
needed for that.

Q And as I recall your testimony -- and I
may have been parsing the sentence too carefully, and
T apologize. It wasn't avalilable at the time that you
made the response, as I thought you said. Now, that
may not be different. Is it availlable today?

A No. I mean, the response was last
Friday. We received this request last Thursday and

gave our response on Friday.

Q And so on Tuesday, August 19, you do not

WWW.CINTELCORPORATION.COM E-Mail CINTELCOW@GMAIL.COM

ecf2f9eb-f2a2-4916-96ad-be1be8aefa3d



CIN-TEL CORPORATION
PH. 513-621-7723 FX. 513-621-6558

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 52 %
yvet have the data for May 2008 --

A No.

Q -— 1in response?

A No.

@) When, in the normal course, would you

have that data for May 20082

A I'm not sure. As I said, that other
order information is compiled by the central Market
Administrator's Office and they will be releasing
that. So we don't release that from our office. We ;
obtain it from them. |

Q But by July 31 when you received the
request, the formal request from Dairy Farmers of
America, at that point you had the April data,
correct?

A But the April data only applies to the
Mideast marketing area data, which we have. And we
did have that for May and June in a request.

Q Oh, I'm sorry.

A But it was the total marketings that
included other order marketings that we did not have ;
available. ”

Q Not even for April of 20087

A That's not compiled for April of 2008.
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It's compiled in May of each vyear by the central h
Marketing Administrator's Office.

Q So the only month it's actually compiled
1s May of 20087

A Yes.

Q Do you recall when the May 2000 data
became -- the May 2007 data from the central marketing
area became avallable?

A No, I don't. I don't know the exact
date.

Q I'd like to tie a few things together
that I think for most of us are fairly obvious, but
for someone who reads this record down the road may
not be quite as obvious.

The Dalry Farmers of America request
includes a list of pooled distributing plants with
numbers one through 40 that I assume they provided
you; 1s that correct?

A They provided us the area of -- or the
counties they wanted included in each region, and we
assigned -- we put the distributing plants located in
the region in this table.

Q And then just assigned a number?

A Yes.
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Q A different unigque number for each one, h
Jjust whatever order that you applied them in?

A Yes.

0 Those numbers one through 40, then, when
we see numbers on the various exhibits maps, like the
request 1-B or request 3-A, those numbers that we see
are the same numbers from that DFA et al. request 1-A,
correct?

A Yes.

0 Turning to --

JUDGE DAVENPORT: Before you leave,

Mr. English, may I ask one additional

question.

In other words, those numbers were
assigned for the purpose of the information
request only? They have no other
significance?

THE WITNESS: That 1s correct.

MR. ENGLISH: Thank you, Your Honor.

Q Turning now to DFA et al. request 2-A,
and I know that in response to some gquestions from
Mr. Beshore you went over the FIPS code, but jJust a

couple of other columns for a moment.

There's a column labeled FO 33 not
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pooled. Could you describe what data would be h
included in that? And I guess maybe I would direct
your attention for that purpose to one month that I
found numbers that are not zeroes, which are May 2007
beginning on page four of 2007 over to page five. If
you could describe what that column is about.

A That 1s milk that i1s normally associated
with Order 33 and pooled here, but for that month they
chose not to pool it. So 1t's production in these
counties, but 1t was not pooled on the Mideast Order.

Q And for purposes of our record, those in
the industry may sometimes call that depooled milk?

A Yes.

Q When calculating in other documents
available milk for months in which there was FO 33
milk not pooled, was that milk treated as available,
or was 1t excluded?

A If you look at the explanation of those
numbers, 1t 1s milk produced on farms located in the
Southern region and either pooled on the Mideast Order
or pooled on another order and delivered to those
pooled distributing plants. So 1f 1t was not pooled

on the Mideast Order, it would not be in that number.

Q And for purposes of this calculation, we
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have May data, not April data, but for purposes of h
request 3-B, we have January, April, August, November
data, so we don't really have comparable data, do we?

A No. You don't have the same months.

0 So, for instance, we don't know whether
in April 2007, the month immediately prior to the
month we're just looking at here for milk that was
depooled, we don't know whether there was milk
normally pooled but not pooled for that month for
calculating available milk?

A Right.

Q Without jumping around too much, since
you, yourself, went to the footnote one on request
3-B, I just want to ask a few more qguestions about
what's included and not included.

Pounds of milk produced on farms located
in the defined supply area and either pooled on the
Mideast area or pooled on another order and delivered
to a pool distributing plant in the defined supply
area.

So 1f milk was pooled on Order 5 and
delivered to a plant in Order 5 not located within the

defined supply area, that would -- that milk would not

be included as available milk, correct?
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A That's correct. ﬁ

Q But 1f the same farm for the same month,
for milk pooled on Order 5 but diverted back to a
distributing plant on Order -- or any plant on Order
33, that milk would be included as available, correct?

A Yes. If it was a distributing plant in
that region.

Q Only a distributing plant, so not a
supply plant?

A Right.

Q Only a distributing?

A Right.
0O Turning then -- let me backtrack.
Footnote one, available milk -- and I apologize 1f

it's obvious, but 1s that a definition provided by
DFA, or a definition you came up with?

A That was provided by DFA.

Q Turning to response to DFA et al.
request 4-A, I just want to delve a little more in to
welghted average. 1In the column -- in the lines 1n
the columns you have like, for instance, Northwest
region for miles one through 20, 21,653,940°7

A Yes.

Q For the weighted average purposes did
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you use some number within that range, or was 1t the ﬁ
actual miles applied to actual pounds?

A The actual miles applied to actual
pounds.

Q Turning to a series of gquestions asked
by Mr. Beshore about request 6-A, but perhaps for
convenience purposes also getting in front of you --
having in front of you, I apologize, Exhibit 6, the
initial request from Dean Foods, Dean Foods request
two, and the request from Mr. Yale, the first page
actually after the request, which 1s the net change in
blend value calculation.

Maybe I misunderstand where Mr. Beshore
was going, but let me see 1f I can understand 1t a
little better for myself.

If you're a dairy farmer located in or
around Fair Oaks, Indiana and delivering your milk to
a plant located in Fair Oaks, Indiana, for the month
of January 2007, which goes to your response to
Mr. Kinser's request, 1isn't 1t the case that 1f the
proposal goes 1in to effect, your actual blend price
would be one cent lower than 1t would have been 1f the

proposal has not been not 1in effect?

A Yes. Rounded to one cent.
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Q And the reason for that, if you look at h
the response to Mr. Yale's request, 1s that when
plants 1in the zones for which there is a proposed
increase pay 1in on class -- they count to the pool for
their Class I pounds, they would pay the new higher
differential value on those Class I pounds, correct?

A Yes.

Q But for accounting purposes from the
pool, the handlers, or those supplyling handlers
receive a credit not just on the Class I pounds but
all pounds, right?

A On the producer side, yes.

Q And so unless a plant -- a hundred
percent Class I, by definition on the producer side,
more 1s golng to be paid out than paid in for that
plant, correct?

A Yes.

Q So notwithstanding the idea that where
the zero zone 1s, 1f you're in any zone that 1s not
part of those increases, your blend price will
actually go down. It will be zero or minus one cent,
correct?

A Yes.

0 And even for those months when it's
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zero, 1t's really zero because you've rounded a h
negative number down to zero, correct?
A Yes. Because it's so minute.
Q But in order to balance the pool, that
number has to come from somewhere, correct, that

minute negative number --

A Yes.

0 -— 1s still a real number, correct?

A Yes.

Q It comes out of the reserve at that
point?

A Yes.

Q Turning to your responses to Dean Foods
Exhibit Number 6 -- and recognizing I think there are

some maps that may help answer this.

The request 1-A and 1-B, for the column
labeled delivered to the Northeast region from out of
area, I note that the Northeast region of this order
1s the only area receiving gquantities of milk from out
of area that are above 1.5 percent and are -- 1t looks
like they're almost always above ten or 12 percent.

Would 1t be fair to say that milk from

out of area, that much of that milk from out of area

1s coming from New York and Pennsylvania, the
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unregulated portions of that area? E

A I'm not completely sure of exactly what
-—- I know there 1s some Pennsylvania and New York
milk, but I can't say it's the majority.

0O There 1s some Pennsylvania and New York
milk that 1s not physically located in the Northeast
region that 1s being delivered to those plants?

A Yes. And like you said, the map that
shows the -- the location and the amount would show
that.

Q So 1f the map of the location of the
milk showed milk from, say, unregulated portions of
New York or even Order 1 portions of New York that are
being delivered to pool distributing plants in the
marketing area, since other regions are only getting
0.27 percent and since the Northwest region more
logically might receive its milk farther Northwest,
the bulk of that milk coming in would be going to the
Northeast region, correct?

A I think so, yes.

Q Turning to the last page of your
response 1in Exhibit 6, I think, again, I may have

overparsed your sentence, and I apologize, but we did

not yet for this document have data for July 2008. Is

WWW.CINTELCORPORATION.COM E-Mail CINTELCOW@GMAIL.COM

ecf2f9eb-f2a2-4916-96ad-be1be8aefa3d




CIN-TEL CORPORATION
PH. 513-621-7723 FX. 513-621-6558

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 62 g
that data now available? ﬁ

A We —-- I mean, the July pool is
completed, yes, but we have not calculated these
numbers for July 2008.

Q When would you normally —-- in the normal
course calculate those numbers?

A Well, this was only calculated based on
the request. The -- I mean the pool numbers?

Q I'm talking about pounds of milk pooled
on Federal Order 33 --

A Oh, I'm sorry.

0 -—- but diverted to --

A I was looking at the previous page. I'm
SOrry.

Q Yeah. I'm sorry. I'm looking at the
very last page, the one Mr. Beshore pointed out had
two 2005s that we now corrected.

A Yes.

Q That's a really modest thing, but to get
that cleared up I just want to make sure we're on the
same document.

So for that document, which is the last
page of Exhibit 6, pounds of milk pooled on Federal
Order 33 but diverted to plants located outside the
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Mideast marketing area by year and month, the July h
pool has been calculated?

A Yes. But it was calculated after these
exhlbits were prepared.

Q Would 1t be possible before the close of
this hearing to get that number for July 20087

A I'll have to check on that, i1if we're
able to get that information.

Q Thank you. Going back just one moment,
I apologize, to Exhibit 5. This 1s a slightly
different request from what I asked earlier, although
1t may have the same answer.

But 1n a number of occasions -- on a
number of occasions, for instance, 1n response to
request 4-A there's a footnote that says includes milk
pooled on Orders 1, 5, or 33 delivered to Mideast pool
distributing plants.

A Yes.

0O And I take it like your prior answer
when we talked about the pooled milk, that would mean
that on days in which milk that i1s delivered often
enough to be pooled under five, meet the pooling

standards for Order 5, but 1s diverted back to a pool

distributing plant in Order 33, that that milk is
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included in this calculation? :

A Yes.

Q And the mileage is included?

A Yes, 1t 1is.

Q And the mileage that 1is included 1s the
mileage from the farm or the other plant distributing,
or what i1s the mileage that's included?

A It would be from the farm to the
distributing plant where it's received.

0 Turning to Exhibit 7, footnote one, even
though the footnote 1s worded a little differently, T
assume this i1s the same thing we were just talking
about, pounds of milk produced on farms located 1n the
defined supply area and either pooled on the Mideast
area or pooled on another order and delivered to a
pool distributing plant in the defined supply area.
That again --

A Yes.

Q -—- 1s the same type of milk diverted
back, correct?

A Yes.

Q Do you recall in the fall of 2007 or if
any of the discussions leading up to the July 31

letter from Daliry Farmers of America, whether anyone
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asked for data especially along the weighted average ﬁ
distance of data that dates back prior to Federal
Order reform, that is to say, prior to January 1,
20007

A No.

0 No, you don't recall, or no, nobody
asked?

A I don't recall that anyone asked.

0 Was —-- back in the fall of 2007, was the

data request made by Dairy Farmers of America?

A Yes.

0 Was it in writing-?

A Yes.

Q Could we get a copy for this record,

please?

A I don't have that with me. I don't know
if anyone here has that available.

0 Would you have it in your office, be
able to get it before the close of the hearing?

A Yeah.

MR. STEVENS: We'll look in to it.
That's not the answer. The answer is we'll
look in to it. That's the answer.

MR. ENGLISH: Thank you, sir.
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MR. STEVENS: Sure. ﬁ

Q Looking for a moment at Exhibit Number 7

-— just one second.

MR. ENGLISH: I have no further
questions at this time. Thank you very
much.

JUDGE DAVENPORT: Very well. This
appears to be a reasonable time to take a
short break. Let's take 15 minutes. Be
back at 10:35.

(A brief recess was taken.)

JUDGE DAVENPORT: TIs there other
cross—examination of Ms. Uther? Mr. Vetne?

MR. VETNE: Your Honor, my name is John
Vetne. I represent United Dairy, Inc. which
operates three distributing plants in the
Mideast market.

JUDGE DAVENPORT: If you could speak up
a little bit and maybe 1lift up your
microphone, that might amplify it a little.
Thank you.

MR. VETNE: Ms. Uther, good morning.
Thank you for coming.

THE WITNESS: Good morning.
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CROSS-EXAMINATION
BY MR. VETNE:

Q On the back table are copies of all of
the exhibits that have been marked, and some yet to be
marked, responsive to requests for data from parties.

In the past when I've attended hearings
such as this, the department or the market
administrator have ordinarily prepared a package of
statistical data generated on their own 1nitiative.

(Microphone problems.)

Q Returning to my question, 1n the past
when I've attended hearings such as this the dairy
programs or the market administrators have prepared a
package of information on their own initiative, not
responsive to any request, but responsive to their own
views of things that might be of interest to the
hearing.

Have vyou been responsible for
preparations of such packages 1n the past?

A Yes, we have 1n the past.

Q Okay. And in the past those packages
have generally included all things that are in the

annual publication of statistics from the marketing

area updated to the date of hearing as close as
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possible, correct? h

A Yes.

0 And does the market administrator for
the Mideast market maintain such general annual
statistics on its website?

A Yes, we do.

Q Which would include producer milk by
state and county for various times of the year?

A Yes. We usually release that for May
and December of the year.

Q Okay. So there is data on the website
showing pooled producer milk by state and county for
the Mideast market for December of '077?

A Yes.

Q And is the May of '08 data yet on the
website?

A No. That's not out there yet.

Q And when would that, in the ordinary
course, be available on the website?

A That should be available soon. We have
that information, I think. It just hasn't been
updated on the website.

Q And that website publication also has —--

identifies pool plants by location, correct?
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A Yes. ﬁ

Q And the pricing zones of those pool
plants?

A Yes.

Q And there's a list of pool plants that
-—- the pool plants have a number assigned to them
which 1s different than the number assigned to them 1in
Exhibit 5; 1s that correct?

A Yes. They would be different.

Q Is there a reason which you're aware why
a similar general statistical publication was not
prepared for this hearing?

A We were not asked to put that in to the
hearing. Normally we recelive a request 1f that 1s to
be entered in to the hearing, and we did not receive a
request for 1t at this time.

0 And that request would ordinarily come
from dairy programs?

A No. It generally comes from the
proponents or someone involved in the hearing.

Q Oh, really? Okay.

A Yes.

0 Now, at various places 1n the exhibits

that have been marked -- I'm trying to look for an
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example —-- there's a term "available supply used." h
A Yes.
Q Let's see. 1It's -- okay. It's used,

among other places, in Exhibit 7, approximately the
third or fourth page response to Dean Foods
supplemental reqgquest two.

The available supply 1in each case for
each of the proponent designated regions 1is limited to
those supply areas also designated by the proponents,
correct?

A Yes.

Q All right. There 1s substantial --
there 1s a substantial quantity of milk that 1s part
of the Mideast pool that 1s not produced on farms
located within any of the proponent designated supply
areas; 1s that correct?

A There 1s milk located outside of those
areas, yes.

Q And that is a substantial quantity?

A IT'm not familiar with the exact volume
of it.

0 Nevertheless, the data that is available

on your website showing producer milk by state and

county would, for the western part of the milkshed,
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reveal Information that is not in Exhibit 5 that would x
show 1its extension west in the same way as the
proponent designated supply area extends to the east
and to New York?

A Yes.

Q And had you been instructed to include
that west of Mideast supply like you did for east of
Mideast supply, your calculations of availlable supply
would have been different, correct?

A Well, included in the available milk 1is
only milk located in those regions. SO unless there
was milk pooled on another order and delivered to
those regions, even the milk located to the east would
not be included.

Q Okay. Look at Exhibit 7, third page
under footnote one for -- okay. Let's look at May
2007, for example, summary of availlable milk versus
milk received. For the Northeast region of the
Mideast Order as defined by the proponents --

MR. BESHORE: What page are you on,

John? I'm sorry.

MR. VETNE: Exhibit 7, the third page.
MR. BESHORE: Thank you.

A Is that the Dean request?
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Yes.
Supplemental?

Dean Foods supplemental request.

=R O @

Okay.

0 Availlable milk, as footnote one, pounds
of milk produced on farms located in the defined
supply area.

A Yes.

Q Okay. Are you saying that the available
milk on this page of Exhibit 7 does not include any
milk produced in Pennsylvania or New York that 1is
outside of the boundary of Order 337

A If it's outside of the boundary of those
regions, 1t would only be included if 1t was pooled on
another order and delivered to distributing plants in
that region.

Q Okay. So that -- when we turn to
Exhibit 5, the very first map -- it's tough to do this
-—- oh, okay. I'm sorry. Look at DFA et al. request
2-B. There 1s a -- there are two maps on that one
page, color-coded?

A Yes.

Q The bottom map shows Federal Order 33

marketings for May of 2007, correct?
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A Yes. ﬁ
Q And it's Federal Order marketings
limited to those states. There are other Federal
Order 33 marketings from others not included -- other

states not included in this exhibit?

A Yes.

Q Okay. So to the extent on the bottom
map there that shows Federal Order 33 milk marketings,
there's milk placed in New York state, some of which
are heavy production counties for Order 33.

That production would not be included
as an availlable supply for Northeast region unless --
unless the milk of that producer was delivered to --
within the market to an Order 33 plant on a particular
day?

A Yes, that's correct.

0O And only that volume of milk that
actually moved from New York into the Mideast to a
distributing plant would be included 1n available
supply by the definition of available supply as you
applied 1t?

A Yes.

Q Okay. Is there any characteristic of

the pool of milk that 1s shown on that map from New
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York or central Pennsylvania that would make it x
unavalilable to the Order 33 distributing plants?

A I'm not sure.

Q Okay. You did not intend in your
preparation of Exhibit 5 or any other exhibit to make
a judgment that the milk that is produced in those
counties outside of Order 33 and not included in your
data on available supply, you did not intend to make a
Judgment that that milk was not available?

A No. We did not intend to. We were just
showing the production as requested 1n those counties
and 1n those areas.

Q So the use of the term "availlable" 1is
not a term that you have adopted for any substantive
purpose?

A No. It was just as per the request.

Q Within the available supply area as
defined by the proponents in their requests to you,
there 1s also milk produced that 1s not pooled in
Order 33 but 1s marketed to other markets; 1s that
correct?

A That's correct.

0 Do any of the exhibits that you're --

that you have prepared reveal the volume of that
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additional local production? :

A No. The one table we provided showed
milk diverted outside of the marketing area, but that
would be diversions that wouldn't include milk pooled
by other orders.

Q And 1t would be diversions outside of
the marketing area. By the way, that exhibit that
shows diversions outside of the marketing area
includes diversions to distributing plants as well as
nonpooled plants?

A That's correct.

Q As well as, for that matter, supply
plants or Class II plants that are part of a unit
outside of the marketing area?

A Yes. Anything outside of the marketing
area.

Q So 1t doesn't say anything about
utilization of the milk?

A No.

0 Okay. And would those diversions be
diversions 1n that exhibit from the Order 33 milk
supply as a whole, which 1s posted on your website,

rather than diversions from that guantity of milk that

the proponents have designated 1s either available or
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produced? ﬁ

A Yes. It would be in total.

Q In total. So those diversions do not
have a direct correlation with any of the data that
you have prepared at proponent's request?

A No.

0 With respect to milk deliveries by zone,
1if a producer delivers one day to a distributing plant
in one zone and one day to a distributing plant in
another zone, first of all, how 1s such split
deliveries from an individual farm reflected in vyour
mileage calculations?

A The mileage in the table from the DFA
request? Is that what you're referring to?

Q Yes. Are all of those -- 1s all of that
variability 1n the delivery of milk from one farm to
multiple locations captured in the mileage figure?

A Yes. In each region it just looks at
the distance traveled from producers to the
distributing plants in those regions.

Q Okay. And, agalin, the distance traveled
from farms to distributing plants in that exhibit does

not include a portion of the Order 33 pooled milk

supply, right?
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A Tt would only include the milk delivered x
to distributing plants in those regions.

Q Does that mileage include milk from
locations outside of the proponent designated supply
or avallable area?

A If it's delivered at those distributing
plants, yes.

Q Okay. So the volume of milk and the
mileage reflected 1in that mileage exhibit 1s from data
that also does not correspond with proponent's
definition of the supply area or available supply?

A No. Because 1t i1s not actually
delivered to the distributing plants. It is not
looking at the supply area around 1it, but what was
actually delivered there in distance.

Q By answering no to my question did you
mean ves, 1t does not correspond with proponent's
definition?

A Yes.

0 With respect to available milk within a
proponent defined region, when milk is split -- when a
farmer ships to multiple regions within the Mideast,

as defined by proponents, how are such splits during

the month's sales reflected in any of your statistics
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on avallable supply within proponent's definition? ﬁ

A If a producer 1s located within, for
example, the Northwest region and that milk 1s pooled
anywhere in the market, that's included in the
avallable milk for the Northwest region.

Q Okay. If that producer every day ships
milk to the Southern tier of the region, 1s that milk
excluded from availlable supply to the Southern tier in
the exhibits as you prepared them on instruction from
proponents?

A It would be included in -- 1f the
producer is located in the Northwest region, that
would be included in the Northwest region supply
regardless where it went to in the Mideast Order.

Q So the answer 1s yes, even though that
milk day after day goes to the Southern tier and is
made available by that producer by the Southern tier
buyer, 1t would not show up as available to the
Southern tier in the data that you presented?

A Right. And you would see -- where 1t
would show up 1s 1n the table where we showed the
different regions supplying the other regions, and you

will see that the Northwest did supply a fair amount

of milk to the Southern region.
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Q Okay. Which one 1s that?

A That 1s Dean request 1-A and B.

0 Dean 6, or Dean 77

A Dean 6 where you see the percentages
delivered to the regions by the other regions. If you

look at milk delivered to the Southern region you'll
see that 42.23 percent of it came from the Northwest
region, 28.7 came from the Northeast region, 28.8 from
the Southern region.

Q And does the data 1in the exhibit that
you're looking at which 1s part of Exhibit 6 include
all of the pooled milk supplies in Order 33 rather
than the limits supplied designated as available by
the proponents?

A It applies to the milk delivered to the
distributing plants. So if you look at the actual
milk delivered to distributing plants, this is the

sources of that milk delivered to the distributing

plants.

0O Including milk that might come from
Indiana -- I mean Illinols or Wisconsin or -—-

A Yes.

Q -- any place?

A Yes.
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Q So the data in here again does not E
correspond with the universe of milk -- well, it 1is
the university of milk Order 33, but does not
correspond with the more limited portion of that
universe designated as the supply areas that are
available by the proponents?

A Yes. It corresponds to the milk
received at the distributing plants on those maps.

Q You're talking about the distributing
plant being located on those maps?

A Yes.

Q By the way, are there any distributing
plants that are or have been pooled in Order 33 that
are located outside the geography of the Mideast
market?

A No. I don't believe so.

Q Okay. Are you aware of any plants that
are close to being regulated in the Mideast market
that might be either partially regulated or regulated
someplace else?

A We do have partially regulated plants in
our market, yes. Whether they're close or not, I
can't say.

Q Okay. You are aware, however, that it
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does happen that there are distributing plants 1in the ﬁ
Federal Order system that are fully regulated in a
market even though the plant i1tself i1s not located in
that market?

A Yes.

Q Mr. Beshore asked you some gquestions
about the proposal and i1its creation of new revenue tO
the pool, something like a quarter million dollars.

Do you remember that?

A Yes.

Q Is it not true that while the proposals,
1if adopted, would create new revenue, the proposals,
1f adopted, would also create new obligations from the
pool, and the obligations 1in all cases would exceed
the new revenue?

A Yes.

Q And 1t 1s for that reason that in
whatever month you're looking at, the blend price
north of the Southern tier would go down to the blend
price payable to producers?

A Yes. In some months it was zero, in
some months 1t would be a penny.

Q And that's part of the ordinary monthly

pool calculation, right?
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L A Yes. E
2 Q That's not money that comes out of the

3 reserve, 1it's just part of the pool balancing

4 accounting for the pool that month?

> A Yes.

6 Q Are you aware of any new capacity in the
7 Southern tier that's being proposed for processing

8 Class II, III, or IV products?

2 A No, I'm not.

10 Q Are you aware of a Nestle plant that is
11 planning to come online at some point in the future?
12 A Yes.

13 Q Do you know where that's located?

14 A Yes. That's in Anderson, Indiana.

15 Q Which is north?

16 A It's in the Southern region.

17 Q It's in the Southern region?

18 A Yes.

19 Q So when that plant comes online, its
20 Class II, III, and IV would also draw more money from
21 the northern producers, correct?
22 A Any plant that has II, III, and IV, yes.
23 Q There are provisions in the Mideast
24

Order which allow the market administrator, without
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goling through this hearing process, to adjust x
performance requirements, supply plants, diversions,

touch base, that kind of thing --

A Yes.
0 -- are you familiar with those?
A Yes.

Q And would you agree that one of the
purposes for the existence of those provisions 1s to
allow the market administrator to respond to either a
need for additional milk where there 1s need and a
problem getting 1t, or to dispose of 1ncreased
production, surplus milk that needs to find a home and
still be in the pool? Those are the two uses for that
provision?

A Yes.

Q Have there been any requests by anybody
for use of that provision, those provisions, to
respond to any perceived trouble getting milk to the
Southern tier?

A Not using that provision, no.

Q Okay. So nobody in the last couple
years has asked the market administrator to make any

adjustments pursuant to those provisions to get more

milk?
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Exhibit 8 which is the one that responds to

information that's being requested.

an example. It shows, as I understand it, a reduction

in the overall pool of about $47,000; is that right?

Page 84;
A Not to my knowledge, no. ;

MR. VETNE: That's all I have for now.
Thank vyou.

JUDGE DAVENPORT : Is there any other
cross-examination of this witness?

Mr. Yale?

MR. YALE: Thank you, Your Honor.
Benjamin F. Yale on behalf of Continental
Dairy Products and Select Milk.

Good morning.

THE WITNESS: Good morning.

MR. YALE: Thank you for making the
exhibit and preparing the information we
requested.

THE WITNESS: You're welcome.

CROSS-EXAMINATION

0 In your -- I would like to look at that

This uses the calculation for April as

A Yes.
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0 All right. Now, that money, it's a loss ﬁ
in the pool, but that really goes to somebody, right?
I mean, this isn't -- it's not thrown into a black
hole. What is this $47,000? Where does it go?

A It represents the difference between the
Class I value and the producer value. So that would
be the effect on the producer price differential.

Q So it goes to some producers in the pool
but not all producers in the pool, right?

A Right. The producers in the pool that
are affected by the change in the differentials, yes.

Q Okay. And is —-- because they get paid
on all the milk they deliver to those plants
regardless of the class?

A Correct.

Q And the Class I plan would pay for the
Class I?

A Correct.

Q So one could determine approximately how
much money is being paid to the producers delivering
to that Southern region extra as a result of this
proposal for milk that is not used in Class I by
taking, in this example, the 47,445 and determining
the per hundredweight that is of the 188 million
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pounds? ;
A Yes?

Q Now, you looked at the language of the

proposal, have you not?

A Yes.

0O Are you familiar with 1t?

A Yes.

0 And it has really two provisions. It

has the one that came out of order reform that says
this 1s the county Class I price, and then this
proposal says you add to that this additional money

based on this table that was added on some counties,

right?

A Yes.

Q Okay. Now, going back to the gquestion
regarding payments to producers, does the -- you're
involved with the blend -- settlement of the blend and
all that?

A Yes, 1 am.

0 This 1s kind of a technical question and
maybe you can't answer, but I'm going to ask and then
you can tell me whether or not.

Is 1t possible that in computing the

blend that -- one, that you compute what the Class 1T
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plants have to pay based upon what's in the original E
table, I think 1t's 52, and this table, but for paying
producers that it would only be on the other table,
Just the original table, without combining the two?

A T believe 1t should be on both tables.
The same applies to producers as the Class I
differential.

Q But you don't know whether your computer
has the capacity to differentiate and break that down?

A We would -- in actually doing 1t, we
would put the new numbers in adjusted to do the
calculations.

0O As one number?

A Right. As part of our program.

Q You answered 1t much more simply than T
asked it, so thank you. Now, going back to that
earlier guestion that we talked about, we could
determine that additional amount that really just goes
to other producers, 1t's a shift from some producers
in the pool to a smaller number of producers 1in the
same pool, right? That's really what that $47,000
represents?

A Yes.

Q Now, according to these exhibits, for
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example, Exhibit 7 that you prepared I think in h
response to Dean Foods, the supply of milk to the
Southern region I think -- no. I'm sorry. It's not
that. It's Exhibit 6. I apologize. Exhibit 6.
The amount of milk that comes to the
Southern region comes, 1n significant part, from all
three of the regions; 1s that correct?
A Yes.
0 All right. And at the same time in
which milk from, say, for example, The Northwest
region 1s supplylng the Southern region, the Northwest

region 1s also supplylng 1its own region; 1s that

correct?

A Yes, 1t 1is.

Q So the milk that comes out of the
Northwest region -- 1f this proposal 1s adopted based

upon the numbers you gave me, for milk that comes out
of the Northwest region and goes only to the Northwest
region, there would be basically for those producers
no change in their blend price, maybe minus a penny oOr
something like that depending on rounding and the
month, right?

A Yes.

0O But for producers in the Northwest
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region that are supplying the Southern region, they h
would get approximately 15 to 20, or whatever the
amount 1s, per hundredweight on the differential extra
on all of the milk that they would supply to that
Southern region; 1is that right?

A Yes.

Q And those could conceivably be
neighboring farms that are supplying, you know, from
the Northwest neighboring farms some supplying just
the Northwest and some to the Southern region?

A Yes.

MR. YALE: That's all that I have.

Thank vyou.

JUDGE DAVENPORT : Recross,
Mr. Beshore?
RECROSS-EXAMINATION
BY MR. BESHORE:

Q Ms. Uther, would you go to Exhibit b5,
please. I want to look at the data on response to DFA
request 3-A for April 2007. That's the map. It's
response to 3-A for April 2007. I want to also look

at the response to DFA request 4-A for the same month,

April 2007.
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Q Okay. Now, the -- you were asked a ﬁ
number of questions by Mr. Vetne suggesting that
definitions —-- you know, that definitions of
availability and the wvarious data sets did not go
together here.

I just want to compare these. For April
2007 for the Northwest region you show on response to
request 3-A bulk milk physically received at
distributing plants located in the Northwest region
263,040,584 pounds. Do you see that?

A Yes.

0 And on the request of 4-A, which is your
mileage —-- weighted average mileage calculation for
deliveries to distributing plants in the Northwest
region, that's based on the exact same number to the
pound, correct?

A Yes.

Q And the same thing would apply if we
compared the northeast region data for April 2007 in
response to Exhibit 3-A and looked at -- which is the
next page in your exhibit, which shows 175,664,395
pounds delivered to those distributing plants,

correct?
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0 And that was the same exact to the ﬁ
pounds set of milk deliveries that you then evaluated
in response to paragraph 4-A to determine how far it
was from farms?

A Yes.

Q And we could compare all of the 3-A and
4-A requests, but all the numbers are identical data
sets, are they not?

A Right. On the available milk -- or on
the milk received at the distributing plants, yes.

MR. BESHORE: Okay. Thank you.
JUDGE DAVENPORT: Other examination of
this witness?
RECROSS-EXAMINATION
BY MR. VETNE:

Q Just so I can make sure I have a good
understanding of that clarification, I'm also looking
at DFA request 3-A, the map there.

The bulk milk physically received at
distributing plants in the Northwest region, 263
million pounds, first of all, bulk milk means milk
from the farms?

A Yes.

Q Okay. And it would not include
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transferred milk? h

A Not bulk transfers, no.

Q Okay. But i1t would include diversions
from one distributing plant to another?

A Yes. Any milk that's physically
received from farms at those distributing plants, vyes.

Q Whether it's diverted by cooperative
plants or supply plants or distributing plants --

A Right.

0 -—- 1f it's from a farm into the
distributing plant it's part of that 263 million?

A Yes.

0O Included in that 263 million is whatever
milk may have come to those distributing plants from
Indiana, Wisconsin, or anyplace else?

A Yes.

Q Okay. The bottom number, however,
available milk from farms, that number of 710 million
is not from all of the counties that actually supplied
milk to distributing plants, 1t 1s limited to that
supply within the dark blue colored part of the map-?

A Yes. If it was 1n that area and pooled

on the order, it's 1ncluded, or also milk pooled

elsewhere but delivered to those distributing plants
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is included.

Q Okay. So, again, your use of available
milk here is limited by the proponent's definition,
not by the milk produced that actually ends up in that
-—- or 1s avallable to that market from elsewhere?

A Yes. It's just as the footnote states

MR. VETNE: All right. Thank you.

That clarifies 1t for me.

JUDGE DAVENPORT: Mr. English?
MR. ENGLISH: Good morning again.

Charles English.

RECROSS-EXAMINATION
BY MR. ENGLISH:

Q These are going to basically some of the
questions asked by Mr. Vetne about what is or is not
avallable on the website.

First, to the extent that there 1is
monthly data after the last annual summary 1s
published, is that monthly data availlable on the
website?

A Not as part of the annual statistics.

We will have our May data out, state and county, out

shortly, but other than that we don't update all of

the tables until the end of the year.
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L Q Is 2007 annual summary out -- ﬁ
2 A Yes.

3 0 -- on the website?

4 A Yes, 1t is.

> Q Do you, as part of the annual data, on

6 the website 1list milk that is not pooled but normally

7 assoclated with the market, that is --

8 A No.

9 0 -- to say depooled milk?
10 A No.
1 Q Do you include a table for bulk
12 transfers as opposed to farm milk in the annual
13 statistics?
14 A No.
13 0 And clarifying from Mr. Vetne, since --

16

17

18

19

20

21

22

23

24

this year
southeast
a reqguest
September
percentage

A

g

and since adoption of the changes in the
differentials, has anybody submitted to you
for the month of May, June, July, August, or
to alter the diversion limitations, shipping
s, or anything like that?

No.

MR. ENGLISH: I have no further

uestions.

MR. VETNE: Just one more.
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JUDGE DAVENPORT: One more guestion, h
Mr. Vetne.
FURTHER RECROSS-EXAMINATION
BY MR. VETNE:

0 Ms. Uther, to the extent that there is
milk produced in Order 33 in the marketing area 1in the
state of Ohio that is actually pooled in Order 5 or
Order 7 for the southeast, and that milk is delivered
to a cheese plant 1in Kentucky under one of those
orders, am I correct that that volume going to a
manufacturer in Kentucky would not show up as
avallable in any of your exhibits?

A That's correct.

MR. VETNE: Thank vyou.

JUDGE DAVENPORT: Other questions of
this witness? Mr. Stevens?

MR. STEVENS: Your Honor, we have some
additional information to provide on Exhibit

6, 1f I may hand the witness a note which

has the additional information on it.

JUDGE DAVENPORT: Very well.
MR. STEVENS: Any objection to that

from the crowd?

MR. BESHORE: I'm sorry?
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MR. STEVENS: She'll explain. Also, ﬁ
while I'm here, I have copies of this letter
that you'wve been asking about.

MR. BESHORE: Your Honor, may I make a
comment before there is discussion of the
proffered exhibit. Has this been marked?

MR. STEVENS: No.

MR. BESHORE: Well, I guess it needs to
be marked for identification purposes.

MR. STEVENS: All right. I just handed
it out at this point, and then I'll ask that
it be marked and we'll go from there.

MR. BESHORE: Why don't we do that.

MR. STEVENS: Okay. I've handed out
for the judge and the court reporter a copy
of a letter dated September 25, 2007 from
Elvin Hollon to David Walker that was
referred to in earlier discussion in the
hearing, and I want to have that marked as
Exhibit 13, I believe it is, Your Honor.

JUDGE DAVENPORT: That's correct. It
will be so marked.

(Whereupon, Exhibit Number 13 was

marked for identification.)
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MR. BESHORE: Your Honor, with respect E
to the proposed document that has been
marked for identification as Exhibit 13, I
want the record to reflect that we did not
object to the market administrator -- to the
government making available this document
which had previously been queried by
Mr. English, I believe, but I would like to
note —-- note some concerns about the path
that this leads.

This is a prior request for information
that Mr. Hollon submitted to the market
administrator. All of these parties, DFA,
and the other cooperatives I represent and
the handlers represented by Mr. English,

Mr. Vetne, and Mr. Yale, other parties here,
in the ordinary course of business have many
conversations with the market administrator
staff with respect to data of their own
operations or other operations. If this --
and with respect to hearings and possible
hearings. And this is of that nature, as it
speaks for itself.

If we're going to —-- if these
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proceedings are to become a discovery forum h
with respect to all of those conversations
or any of those conversations, we're going
to object.

The materiality or relevance of these
conversations is limited, if, in fact, it
exists at all, and we shouldn't go down that
path in these proceedings.

We do not object to this exhibit being
produced and being marked, but if we go
further, we may well have objections as they
relate to us.

And of course it puts us in a position
of asking Mr. Kinser or any of Mr. English's
other witnesses or Mr. Vetne's witnesses, if
he has any, about their conversations with
the Market Administrator's Office, and that
Just shouldn't be what we're here at this
hearing to engage in.

JUDGE DAVENPORT: Mr. English?

MR. ENGLISH: Since Mr. Beshore has
objected sort of a little odd, I think in
this particular context the relevancy is

that the document came up during
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cross—examination of this witness. ﬁ

And, frankly, I don't know if anybody
in this room other than,